From: Downes, Scott G (DFW)

To: Jeremiah Cromie

Cc: Torrey, Elizabeth M (DFW)

Subject: RE: CU-21-00003 Ryegrass LPL Expansion - Notice of Application Dec. 2022 WDFW Comments
Date: Thursday, December 15, 2022 11:33:59 AM

Attachments: WDFW comments on CU-21-00003 Ryegrass LPL Expansion to CDS.pdf

CAUTION: This email originated from outside the Kittitas County network. Do not click
links, open attachments, fulfill requests, or follow guidance unless you recognize the sender
and have verified the content is safe.

Jeremiah,

Thank you for the opportunity to provide comments on this. In addition to our previously submitted
comments which I’'m including here for the record, we have some small clarifications in the SEPA-
particularly regarding WDFW quotes and species.

1.

Ferruginous Hawk is now a State Endangered Species (it was under review at the time of the
last SEPA comment)

While WDFW did note that the site had already been cleared during our site visit, the
underlying habitat type of the site is clearly shrubsteppe given its surrounding vegetation.
That clearing happened before our site visit, but habitat mitigation should have been
conducted for that clearing. As part of the habitat mitigation plan for this project (that covers
restoration of this parcel when finished using it), WDFW would request that there be included
habitat mitigation for this clearing, which would include, potentially, habitat restoration
elsewhere on the property of shrubsteppe restoration. So, the habitat mitigation plan should
include both restoration once this area is no longer in use and additional mitigation to
compensate for the temporal loss of habitat while this area is in use by the landfill. The
temporal area should be the same acreage as the cleared area.

. WDFW would like to further restate that mitigation revegetation should include sagebrush

(preferably plugs as seeding in this dry area has limited success) and not just grasses.

Under the SEPA checklist 5d. It states “The landfill expansion area is within an existing, fenced,
disturbed area of the site that experiences regular operations activity. The proposed location
is not conducive to animals, and therefore further development of the area will have low
impacts of animals.” Animals do use habitats in this area now, including shrubsteppe species
listed in 5a. So, approval of this project would have impacts on shrubsteppe wildlife species,
which is why if approved, WDFW requests that a habitat mitigation plan be submitted for
WDFW review and approval.

Thanks for the opportunity to comment and look forward to dealing with the county further on this

application.

Scott

Scott Downes
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State of Washington
DEPARTMENT OF FISH AND WILDLIFE

South Central Region * Region 3 + 1701 South 24" Avenue, Yakima, WA 98902-5720
Telephone: (509) 575-2740 « Fax: (509) 575-2474

April 14, 2021

Jeremiah Cromie

Kittitas County Community Development Services
411 N. Ruby Street, Suite 2

Ellensburg, WA 98926

SUBJECT: WDFW COMMENTS ON CU-21-00003 Ryegrass LPL Expansion
Dear Mr. Cromie,

Thank you for the opportunity to comment on the CU-21-00003 Ryegrass LPL Expansion
application concerning the expansion of the existing limited purpose landfill by Kittitas County
Solid Waste. Washington Department of Fish and Wildlife (WDFW) has reviewed the application
and supporting documents. Our comments are regarding the project’s impact on priority fish and
wildlife habitats, particularly shrubsteppe/sagebrush. In the previous application for this parcel, SE-
20-00009 WDFW expressed concern over additional clearing of shrubsteppe and the MDNS noted
that “additional clearing would require consultation with WDFW for potential mitigation” and
“when fields are no longer being used for treatment they should be replanted with sagebrush”.

While it appears that some of the expanded footprint is in previously disturbed areas, some of the
project areas do appear to include shrubsteppe habitats. WDFW would like to request that the
mitigation measures registered with SE-20-00009 should also be applied to this proposal and that
WDFW should meet with the applicant to find ways to avoid existing sagebrush areas and in areas
that are unavoidable, mitigation opportunities to restore other areas into sagebrush.

Thank you again for the opportunity to comment and look forward to discussing this project further
with the county and the applicant, ideally on site through a visit to understand habitat impacts and
mitigation opportunities further. Please contact me at 509-607-3578 or Scott.Downes@dfw.wa.gov
to discuss these concerns.

Sincerely,

/ ::;ivtfb / /24 ez~

Scott Downes
Area Habitat Biologist

Cc:
Elizabeth Torrey, WDFW
Jeremy Johnson, Kittitas County CDS
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Fish & Wildlife Habitat Biologist
Washington Department of Fish and Wildlife
Region 3 Habitat Program

1701 South 24t™ Ave
Yakima, WA 98902-5720

Scott.Downes@dfw.wa.gov
Cell-509-607-3578

From: Jeremiah Cromie <jeremiah.cromie@co.kittitas.wa.us>

Sent: Tuesday, December 13, 2022 10:18 AM

To: Joe Dietzel <joe.dietzel@co.kittitas.wa.us>; Kim Dawson <kim.dawson@co kittitas.wa.us>;
George Long <long@kittcom.org>; Julie Kjorsvik <julie.kjorsvik@co.kittitas.wa.us>; Toni Berkshire
<toni.berkshire@co kittitas.wa.us>; PublicHealth Inspectors
<PublicHealthlnspectors@co.kittitas.wa.us>; Melissa Schumaier
<melissa.schumaier@co.kittitas.wa.us>; Lisa Lawrence <lisa.lawrence@co.kittitas.wa.us>; Patti
Stacey <patti.stacey@co.kittitas.wa.us>; Kelee Hodges <kelee.hodges.pw@co kittitas.wa.us>; Candie
Leader <candie.leader@co.kittitas.wa.us>; David Ohl <david.ohl@co.kittitas.wa.us>; Codi Fortier
<codi.fortier@co.kittitas.wa.us>; 'enviroreview @yakama.com' <enviroreview @yakama.com>;
'corrine_camuso@yakama.com' <corrine_camuso@yakama.com>; 'jessica_lally@yakama.com'
<jessica_lally@yakama.com>; 'noah_oliver@yakama.com' <noah_oliver@yakama.com>;
'casey_barney@yakama.com' <casey_barney@yakama.com>; 'kozj@yakamafish-nsn.gov'
<kozj@yakamafish-nsn.gov>; matj <matj@yakamafish-nsn.gov>; 'barh@yakamafish-nsn.gov'
<barh@yakamafish-nsn.gov>; Petropoulos, Terra (ECY) <tebu461@ECY.WA.GOV>; White, Lori (ECY)
<lowh461@ECY.WA.GOV>; ECY RE Former Orchards <formerorchards@ECY.WA.GOV>; Neet, Wendy
(ECY) <wneedb61@ECY.WA.GOV>; ECY RE CRO SEPA Coordinator <crosepa@ecy.wa.gov>; Carp, Lizzie
(ECY) <lcar4d61@ECY.WA.GOV>; Grieves, Kimberly <ksar4d61@ECY.WA.GOV>; Rivard, James (ECY)
<JRIVA61@ECY.WA.GOV>; Downes, Scott G (DFW) <Scott.Downes@dfw.wa.gov>; Nelson, Jennifer L
(DFW) <Jennifer.Nelson@dfw.wa.gov>; Torrey, Elizabeth M (DFW) <Elizabeth.Torrey@dfw.wa.gov>;
DAHP SEPA (DAHP) <sepa@dahp.wa.gov>; 'jorgenja@cwu.edu' <jorgenja@cwu.edu>;
'nelmsk@cwu.edu' <nelmsk@cwu.edu>; Jeremy Larson <jeremy.larson@co.kittitas.wa.us>; Steph
Mifflin <stephanie.mifflin@co.kittitas.wa.us>; Mau, Russell E (DOH) <Russell.Mau@DOH.WA.GOV>;
DNR RE AQ LEASING RIVERS <DNRREAQLEASINGRIVERS@dnr.wa.gov>; YOUNG, BRENDA (DNR)
<brenda.young@dnr.wa.gov>; Warthen, Luke (DNR) <Luke.Warthen@dnr.wa.gov>; DNR RE
SEPACENTER <SEPACENTER@dnr.wa.gov>; Andrews, Garren (DNR) <Garren.Andrews@dnr.wa.gov>;
MAUNEY, MARTY (DNR) <MARTIN.MAUNEY@dnr.wa.gov>; 'brooksideconsulting@gmail.com'
<brooksideconsulting@gmail.com>; 'tribune@nkctribune.com' <tribune@nkctribune.com>;
'terry@nkctribune.com' <terry@nkctribune.com>; 'mbreckenridge @kvnews.com'

<mbreckenridge @kvnews.com>; 'legals@kvnews.com' <legals@kvnews.com>;
'Deborah.j.knaub@usace.army.mil' <Deborah.j.knaub@usace.army.mil>;
'Jenae.N.Churchill@usace.army.mil' <lenae.N.Churchill@usace.army.mil>; 'lhendrix@usbr.gov'
<lhendrix@usbr.gov>; 'mark.a.gradwohl.civ@mail.mil' <mark.a.gradwohl.civ@mail.mil>;
'Kimberly.peacher@navy.mil' <Kimberly.peacher@navy.mil>; 'Robert.d.bright10.civ@army.mil'
<Robert.d.bright10.civ@army.mil>; Haley Mercer <haley.mercer@co.kittitas.wa.us>; Christy Garcia
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State of Washington
DEPARTMENT OF FISH AND WILDLIFE

South Central Region * Region 3 + 1701 South 24" Avenue, Yakima, WA 98902-5720
Telephone: (509) 575-2740 « Fax: (509) 575-2474

April 14, 2021

Jeremiah Cromie

Kittitas County Community Development Services
411 N. Ruby Street, Suite 2

Ellensburg, WA 98926

SUBJECT: WDFW COMMENTS ON CU-21-00003 Ryegrass LPL Expansion
Dear Mr. Cromie,

Thank you for the opportunity to comment on the CU-21-00003 Ryegrass LPL Expansion
application concerning the expansion of the existing limited purpose landfill by Kittitas County
Solid Waste. Washington Department of Fish and Wildlife (WDFW) has reviewed the application
and supporting documents. Our comments are regarding the project’s impact on priority fish and
wildlife habitats, particularly shrubsteppe/sagebrush. In the previous application for this parcel, SE-
20-00009 WDFW expressed concern over additional clearing of shrubsteppe and the MDNS noted
that “additional clearing would require consultation with WDFW for potential mitigation” and
“when fields are no longer being used for treatment they should be replanted with sagebrush”.

While it appears that some of the expanded footprint is in previously disturbed areas, some of the
project areas do appear to include shrubsteppe habitats. WDFW would like to request that the
mitigation measures registered with SE-20-00009 should also be applied to this proposal and that
WDFW should meet with the applicant to find ways to avoid existing sagebrush areas and in areas
that are unavoidable, mitigation opportunities to restore other areas into sagebrush.

Thank you again for the opportunity to comment and look forward to discussing this project further
with the county and the applicant, ideally on site through a visit to understand habitat impacts and
mitigation opportunities further. Please contact me at 509-607-3578 or Scott.Downes@dfw.wa.gov
to discuss these concerns.

Sincerely,

/ ::;ivtfb / /24 ez~

Scott Downes
Area Habitat Biologist

Cc:
Elizabeth Torrey, WDFW
Jeremy Johnson, Kittitas County CDS
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DECEMBER 27, 2022

RYEGRASS EXPANSION TESTIMONY, ROUND TWO
KITTITAS COUNTY CDS STAFF

RE: CU-21-00003

DEAR STAFF:

As a property owners within 5 miles of this ill-conceived landfill expansion, who have
previously raised concerns that remain unanswered regarding the proposed expansion
of the landfill and activities that could affect the safety/potability of the groundwater and
underlying aquifer which provide our well water, we are once again seeking answers
from the County.

The revised SEPA was not done on the proposed 16 acre expansion site, but relies
instead on current site of the LPL and the closed municipal landfill. Would a private
citizen be permitted to conduct a SEPA on acreage other than that for which the CUP is
sought? Are we allowed to say “it’s close enough to make no difference?”

County experts state the current LPL location is ideal because of the low rainfall (citing
8” or less annually). Yet these exact conditions existed back when the County operated
a municipal baleful landfill in the area from 1980-1998. Within 20 years of operation,
leachate from the landfill catastrophically contaminated surrounding surface and ground
water, resulting in the closing of the municipal landfill by DOE. If the prior landfill
managed to contaminate surface and ground water under the exact same soil and
rainfall conditions in fewer than 20 years, and as the County has no plans to line its
expanded LPL, please explain the data and evidence that support the County’s present
contention that low rainfall and soil conditions would somehow magically and suddenly
offer a 200-year buffer from LPL runoff reaching surface and groundwater.

Also as previously stated in original testimony, the current LPL is located within the
Yakima Fold & Thrust Belt, a geologically active area of folding and faulting. Despite
recent studies showing that nearby faults continue to actively move, the County still cites
data nearly 20 years old stating otherwise. While the nearby faults are unlikely to result
in catastrophic displacement, they will continue the fracturing of the underlying basal,
facilitating any movement into surface and groundwater. Gravity will not be denied.


https://www.co.kittitas.wa.us/cds/land-use/project-details.aspx?title=Conditional%20Use%20Permits&project=CU-21-00003+Ryegrass+LPL+Expansion

Much of central and eastern Kittitas County lies within the Yakima Fold & Thrust
Beltt (YFTB) which puts those areas at higher risk for earthquakes related to
YFTB movement along both thrust and sideslip faults. While there are currently
no known faults directly below the Ryegrass landfill or its proposed expansion
area, there are many nearby. Known and mapped faults2 in the area include:
#561a - Frenchman Hills Thrust Fault which lays east/west and terminates in
Kittitas County north of Ryegrass landfill; and #562a - Saddle Mountain Thrust
Fault which lays east/west and terminates in Kittitas County south of landfill.

Please instruct the County to review the most current geologic data and studies and
review against planned expansion plans of the LPL to confirm their contention that the
expanded, unlined LPL poses no threat to surface and groundwater. As nearby
landowners, we are not concerned with DOE’s comfort level with your proposed plans as
they are simply assuring the County adheres to minimum code requirements. We are
concerned that your proposed activities over time pose a threat to the potability of our
well water.

The Ryegrass LPL is surrounded by disappearing sagebrush steppe. As pointed out in
original comments to the CUP, this includes rare and threatened species.

There are several threatened or sensitive plant species in the area, including
Astragalus species such as Palouse milkvetch, pauper milkvetch, Cryptantha
leucophaea, Pediocactus nigrispinus, and more.

Multiple satellite photos taken over 30 years (submitted in the original round of
comments on this ill-conceived CUP) show that, counter to the stated goal of preserving
the Shrub Steppe, the County has repeatedly bladed the Ryegrass property of native
plants. This leads us to suspect that the County plans to continue an LPL at this site for
decades to come. We would like the County to answer this question: if this CUP is
approved and the LPL expanded, does the County commit to closing all LPL activities
once and for all at the Ryegrass site when the LPL is at capacity in 20 years?

Further, the County plans to cap the current LPL with crushed concrete. We would like
the County to explain how they expect to remediate the site with native shrub steppe
plants under those conditions. We question whether the County actually plans to do so
while at the same time actively making sure the plants can’t grow.

1 Yakima Fold and Thrust Belt: https://pubs.usgs.gov/sim/3212/sim3212_sheet.pdf

2 Faults and earthquakes in Washington State: https://www.dnr.wa.gov/publications/
r_ofr2014-05_fault_earthquake_map.pdf



https://pubs.usgs.gov/sim/3212/sim3212_sheet.pdf
https://www.dnr.wa.gov/publications/ger_ofr2014-05_fault_earthquake_map.pdf
https://www.dnr.wa.gov/publications/ger_ofr2014-05_fault_earthquake_map.pdf

In related documents, the County indicates the current LPL serves about 1600 users.
Please provide us a summary of the total fees these users paid in each of the last five
years for accessing the LPL.

So far, in the County’s conditional use permit, it indicates it will do the bare minimum
required under the law to operate this landfill. As landowners with wells at risk, we need
the County to do better than that. We need the County to ensure every monitoring well in
the Ryegrass LPL area is deep enough for sampling water continuously and rigorously
(at least two are currently dry and offer no data). We need the County to show good faith
in restoring the shrub steppe (and using concrete in an area prohibited in open range
and forest by code is not good faith). We need the County to be as concerned with the
health and wellbeing of the dozens of nearby landowners as they are with the LPL
users.

Please deny CU-21-00003 as insufficient, inadequate, disingenuous, and the proposed
LPL as poorly sited,.

Sincerely,

Nels & Charli Sorenson
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Kittitas County CDS

Kittitas County Community Developement 12/29/2022
Jeremiah Cromie and Staff
411 N. Ruby St. Suite 2 Ellensburg WA.98926

Comments for CU-21-00003 from Christine McCroskey 27161 Vantage Hwy
Ellensburg WA 98926

How do | even begin to comment regarding the new application? The only
correct way is to say this time the questions are all answered, the document
is signed, and the complete disregard of superior court findings and

directives have been ignored.

The manager of WM has stated numerous times throughout the application
that the county has been using the expansion site liberally for years. The
protected habitat is routinely cleared. The county continues to crush huge
amounts of cover concrete onsite. The county continues to stock pile without
any seepage protection of any kind on both the current LPL and the
expansion site.NIOSH has documented the hazrds of Silicosis via CDC and
remarks were made and filed in the previous hearing regarding the threat to
surface and ground waters. The crushed stockpiled materials are subjected
to the high winds that blow mostly out of the west directly towards myself
and four other residences. When the huge Northeast storms and winds arrive

the dust blows to the residences lying in the Ellensburg direction. Not only is



there airborne contamination, the dust covers the soil and seeps into all
water both directios.

The County through Waste Management, DOE, Department of Health, have
been approving these practices as “best management” for over twenty years.
This is only one of many current practices that quite frankly is insane. The
complete disregard of permitting the expansion site for removal of habitat,
using the land as a disposal “holding” site without studies, liner, permitting,
evaluation, preventitive measures, restoration, or even monitoring leaves me
speechless. No other company or private citizen would ever have the gall to
proceed with their project ignoring zoning, regulations, obvious hazards,
destruction of the environment and habitats, native sites, and leaving lasting
biohazrds in their wake.

Although the County has attached numerous monitoring and site studies
NONE OF THEM PERTAIN TO THE EXPANSION. Over and over the stements
are made linking monitoring of the MSW Balefill, closed by directives from
the Federal Government, to the expansion and current LPL. The monitoring,
soil studies, water monitoring, geology, seepage and pathway of ground
water, species, and the rest of the documentations for this CU are all
irrelevant as they are not specific to this permit application.This was indeed
the Superior Court ruling prior to re submission of this CU permit.

I’'m at a loss why the County is once again ignoring the forty years of past
practice that has left devastating impacts to the open spaces chosen as their

dumping ground. Forty years and still monitoring the effects of the MSW. We



haven’t even begun the devastation of the twenty years of layer upon layer of
“cover materials”, concrete, piled in the currewnt LPL.

Let’s give back the land. The County has made a return on their investment
of 450 acres they mismanage. Do the right thing and return the land to open
space. Rehabilatate and allow the WDFW or other pro habitat agencies to try

and restore the sites to recreation and protection.



STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

Central Region Office
1250 West Alder St., Union Gap, WA 98903-0009 e 509-575-2490

December 30, 2022

Jeremiah Cromie

Kittitas County

411 N. Ruby St., Suite 2
Ellensburg, WA 98926

RE: 202206138, CU-21-00003

Dear Jeremiah Cromie,

Thank you for the opportunity to comment on the Notice of Application for the Ryegrass Limited Purpose Landfill
Expansion. We have reviewed the application and have the following comment.

WATER QUALITY

Project with Potential to Discharge Off-Site

The NPDES Construction Stormwater General Permit from the Washington State Department of Ecology is required if
there is a potential for stormwater discharge from a construction site with disturbed ground. This permit requires that
the SEPA checklist fully disclose anticipated activities including building, road construction and utility placements.
Obtaining a permit may take 38-60 days.

The permit requires that a Stormwater Pollution Prevention Plan (Erosion Sediment Control Plan) shall be prepared
and implemented for all permitted construction sites. These control measures must be able to prevent soil from being
carried into surface water and storm drains by stormwater runoff. Permit coverage and erosion control measures must
be in place prior to any clearing, grading, or construction.

If you decide that your project does not need to acquire an NPDES Construction Stormwater General Permit, and the
project has a discharge to waters of the state. There is a potential that this could result in a RCW 90.48 violation. This
violation carries the potential of a penalty of up to $10,000 per day, per violation.

More information on the stormwater program may be found on Ecology's stormwater website at:
http://www.ecy.wa.gov/programs/wg/stormwater/construction/. Please submit an application or contact Wendy Neet at
the Dept. of Ecology, (509) 571-6733, with questions about this permit.

Sincerely,

Lucila Cornejo

SEPA Coordinator, Central Regional Office
(509) 208-4590
crosepacoordinator@ecy.wa.gov
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KITTITAS COUNTY
DEPARTMENT OF PUBLIC WORKS

KITTITAS COUNTY

MEMORANDUM

TO: All Staff

FROM: Public Works Plan Review Team

DATE: January 3", 2023

SUBJECT: CU-21-00003 Ryegrass LPL Expansion
ACCESS Existing access being utilized, no comments.

ENGINEERING | No comments

SURVEY All attempts shall be made to protect survey monuments.

FLOOD A floodplain development permit will not be required since the project is not
mapped within the special flood hazard area. (SC)

WATER No comments. (SC)
MITIGATION/
METERING
Page 10of1
411 North Ruby Street, Suite 1 TEL (509) 962-7523

Ellensburg, WA 98926 FAX (509) 962-7663
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January 3, 2023

NOTICE OF APPLICATION — WRITTEN COMMENT

Via Email

Jeremiah Cromie, Staff Planner

Kittitas County Community Development Services
411 N. Ruby Street, Suite 2

Ellensburg, WA 98926

jeremiah.cromie@co.kittitas.wa.us

Re: Ryegrass LPL Expansion (CU-21-00003)
Dear Mr. Cromie:

We represent Christine A. McCroskey, Jeffery McCroskey, Jarrod M. Chase, Sandra J. Ryan, Nels P. Sorenson,
and Charlene A. Sorenson with regard to the remanded conditional use permit application filed by Kittitas County
Solid Waste for expansion of the Ryegrass LPL landfill (CU-21-00003). We are in receipt of the Notice of
Application which was issued on December 13, 2022. We take exception with a number of the conclusions and the
process being utilized for consideration of the land use application following remand from the Yakima County
Superior Court.

Application is not Complete for Processing.

Kittitas County Solid Waste's application for expansion of the Ryegrass LPS landfill is not complete for processing.
Kittitas County has failed to comply with critical area review and report processes. KCC 17A.01.030(1) provides
that Critical Area review “...shall apply to any alteration or development within the unincorporated portion of
Kittitas County, and outside of shoreline jurisdiction, ...." 1t is further provided that *“...[n]o development shall be
constructed, located, extended, modified, converted, or altered, or land subdivided without full compliance with
this Title.” These requirements were imposed through Ordinance No. 2021-016, which was adopted December 7,
2021.

Kittitas County Solid Waste application for expansion of the Ryegrass LPL landfill (CU-21-00003) is not “vested”
and is now subject to the requirements of Ordinance No. 2021-016.! The application for expansion of the landfill

! Conditional use permit applications are not “vested” applications and changes in the law are applicable to the processing of
such land use applications. The courts have addressed vesting in the context of legislative enactments and stated in
unequivocable terms that .. .[w]hile it originated at common law, the vested rights doctrine is now statutory.” Town of
Woodway v. Snohomish County, 180 Wn.2d 165, 173,322 P.3d 1219 (2014). A land use application vests only if there is a
contemporaneous building permit (RCW 19.27.095(1)); a subdivision application (RCW 58.17.033(1)); or a development
agreement (RCW 36.70B.180). Kittitas County has not submitted an application for a building permit or subdivision of the
land use expansion property. As a consequence, the application is subject to changes in applicable development regulations
including updates related to critical area review, reports and requirements

Telephone 509-575-8500 o Fax 509-575-4676 « www.mftlaw.com



Jeremiah Cromie, Staff Planner
January 3, 2023
Page 2

is neither exempt nor excepted from the requirements for Critical Area review. KCC 17A.01.050 and .060.

There should be no serious question that the site includes wildlife habitat conversation areas, native growth
protection areas and impacts to wildlife and associated areas. The project area incudes transitional shrubsteppe
areas; two rare plant occurrences (Pediocactus Nigrispinus and Lomatium Lithosolamanas); is within the current
range of an elk herd and current range of multiple Washington State Candidate shrubsteppe species such as Golden
Eagle, sagebrush sparrow, sage thrasher, loggerhead shrike, burrowing owl, Townsend’s ground squirrel, and black-
tailed jackrabbit; supportive environment for state endangered species including sage-grouse and Ferruginous
Hawk; and two streams. The site contains significant and fragile critical areas.

Prior to the county’s consideration of any non-exempt alteration or development, “...the applicant shall submit to
the County complete information regarding the critical area on the application for the underlying development, on
Sforms provided by county.” KCC 17A.01.110(2)(a). Kittitas County has not submitted the necessary information.
The applicant is also required to prepare and submit a critical areas report. KCC 17A.01.080(1). No critical area
report has been submitted with the application. The minimum content requirements for the critical area report are
set forth in KCC 17A.01.080(4).

As for the “completeness” determination, RCW 36.70B.070 provides in pertinent part:

(2) A project permit application is complete for purposes of this section when it
meets the procedural submission requirements of the local government and is
sufficient for continued processing even though additional information may be
required or project modifications may be undertaken subsequently.

The current application does not meet the local government’s submission requirements related to critical area
application and reports. A Notice of Application may not be issued until there is a complete application available
for review by agencies, departments and the public. KCC 15A.03.060.

Notice of Application and SEPA Checklist are Inconsistent With Superior Court Decision and Remand
Instructions.

The Notice of Application incorrectly identifies the scope and requirements for remand as directed by the Yakima
County Superior Court Order 21-2-02062-39. Kittitas County has erroneously interpreted Judge Elisabeth Tutsch’s
decision and remand to be limited to submission of *“...a new SEPA checklist and environmental review for the
conditional use permit....”*> The remand was much broader in scope. The original conditional use permit approval
was invalidated and all requirements applicable to the processing of that permit application remain in full force and
effect in the scope of the remand.

Judge Tutsch’s decision was much more than an instruction .. .to develop a new SEPA Checklist.” Judge Tutsch
stated that .. .[t]he question is whether the Lead Agency adequately evaluated whether the expanded landfill would
have more than a reasonable probability of having more than a moderate effect on the quality of the environment.”
The court concluded that “...[t]he lead agency did not honor SEPA’s value on having sufficient information to
make an informed analysis of the landfill expansion’s potential impact on the environment.” The Court’s conclusion

2 SEPA Checklist includes a similar erroneous characterization of the LUPA decision stating *“...[t]he appeal process resulted
in direction ...to develop a new SEPA Checklist.” SEPA Checklist A.6 The decision was much more.



Jeremiah Cromie, Staff Planner
January 3, 2023
Page 3

was as follows:

The court is left with the definite and firm conviction that a mistake was made.
The lead agency did not have enough relevant and current information to conclude
the environmental impact would be less than moderate. The hearing officer’s
decision is not supported by substantial evidence in light of the whole record, and
the hearing officer erroneously applied the law to the facts. Accordingly, the
hearing officer’s conclusion is reversed.

Kittitas County was required to submit additional and sufficient information to address deficiencies cited by the
court. A true and correct copy of the Court’s decision is attached for your reference. Attachments A and B.

[n the prior litigation, Kittitas County issued a Determination of Nonsignificance (DNS) based upon an incomplete
and insufficient record of environmental impacts. The court also determined that Kittitas County failed to follow
applicable procedures for adoption ol the 2004 SEPA checklist.’ The court found that the record failed to provide
sufficient information to evaluate the potential landfill’s impact on groundwater: no document addressed the impact
to animals: failed to include information about the prior environmental contamination and impact associated with
the Balefill landfill: there was no evidence to evaluate long-term effects from the proposed expansion in the context
of historic use of the site; there was no record that the lead agency considered likely impacts to groundwater within
the expanded landfill area; there was no geologic information related to the expansion area and possible groundwater
contamination; and a plethora of other deficiencies. Kittitas County ignored all of these deficiencies in the
supplemental application and environmental documents.

The court also found that *...the 2004 hydrologic reports may not adequately evaluate the 2021 proposed expansion
impact on groundwater.” The monitoring well referenced (B-3 and B-7) “...suggests the hydrology could be
different for the expansion site than for the site of the current LPL.” Kittitas County did not implement required
groundwater monitoring as required by the court.

in addition. the court addressed the deficiencies in the submitted documents and reports and concluded as follows:

While the HWA report generated for the 2004 ecology permit application
thoroughly scrutinized the geology. hydrogeology. hydrogeologic properties and

Y The court offered the following response to the County’s argument with respect to adoption of environmental documents:

Instead, the County argues an adoption form was unnecessary because the Addendum incorporated the
2004 Checklist by reference. The County is incorrect. “When an agency decides to use all or part of an
existing SEPA document to constitute its checklist..., the agency ‘adopts’ all or part of the existing
document. In such cases, the checklist ... would be composed of the adopted document and perhaps an
addenda.... The only new environmental analysis conducted by the adopting agency would be in the
addendum.” Thornton Creek Legal Defense Fund v. City of Seattle, 113 Wn. App. 34, 50, 52 P.3d 522, 529
(2002).

The resubmitted SEPA Checklist neither adopts nor references the 2004 SEPA Checklist. There is also no adoption of other

outdated environmental information supplied in various 2004 reports. The current record includes no updates of those
reports.
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groundwater resource potential, the report was limited to the area of the existing
landfill. The report itself warns that its data and conclusions should not be applied
to a different location. “Experience has shown that subsurface soil and
groundwater conditions can vary significantly over small distances.” Record, at

30. While the location for the monitoring well will be adequately addressed in
the permitting process with Ecology, the lead agency may not have had sufficient
geological information to evaluate whether groundwater impacts overall could be
different at the expansion site than at the existing site.

The court directed that a site specific geological and hydrogeologic analysis be conducted on the proposed
expansion site. Kittitas County failed to provide the required analysis for the expansion site.

The court found similar deficiencies and lack of accurate information *...about how the proposal would affect
animals, birds and threatened and endangered species as required by WAC 197-11-960.” The court determined that
Kittitas County failed to adequately review these environmental impacts:

The Department of Fish & Wildlife identified the presence of elk near the site, and
that the site was located within their winter range. Record, at 494, Fish & Wildlife
also noted the site is within the range of Golden Eagle, sagebrush sparrow, sage
thrasher, burrowing ow!, and other birds. Instead of addressing whether the
expansion would have an impact on birds, elk and winter migration range, the
Environmental Checklist concluded that they were not present. Without
identifying the birds and mammals known to be on or near the site, the Lead
Agency lacked sufficient information to evaluate the proposal’s impact on birds
and animals.

The “new” SEPA checklist does little to improve information and is silent on mitigation measures. The SEPA
Checklist does, however, includes a recognition that the site is within mapped priority shrubsteppe habitat area.

e Environmental and Critical Area review require a report which includes a map drawn to
scale depicting critical areas; documentation of field work performed on the site; field
identification and characterization of all critical areas and buffers on and adjacent to the
proposed development; a discussion of performance standards applicable to the critical
area and proposed development; a mitigation plan; and any additional report information
required for the critical area specified in KCC 17A.01.80 through KCC 17A.01.100.
Details of critical area mitigation are set forth in KCC 17A.01.100. None of this
information has been prepared for habitat or wildlife impacts.

The court also found that “...[a]n EIS is automatically required if the project would have significant adverse impacts
on endangered or threatened species or their habitats. WAC 197-11-330(3)(e)(ii).” The court went on to address
the impacts related to sage-grouse with the following determination:

The 2021 Addendum concluded that sage-grouse are not found in the area. Record,
at 391. This conclusion is not supported by the record. The Department of Fish
& Wildlife representative, Mr. Downes, conducted a site visit and determined the
land had already been cleared, but the background habitat was
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shrubsteppe/sagebrush. Transcript, at 66. Mr. Downes clarified the land was still
habitat for endangered sage-grouse, but no sage-grouse could live on the proposed
expansion area (because the land had already been cleared). Record, at 494. Mr.
Downes wanted the record to reflect the potential for priority species, including
the endangered sage grouse, to be found in the area. /d. The Environmental
Checklist did not accurately describe what birds and animals could be found on or
near the site. The Lead Agency did not have sufficient information to evaluate
whether the proposed expansion would have more than a moderate impact on
animals or on threatened or endangered species.

The court concluded that an EIS was automatically required where there would be a significant adverse impact on
endangered or threatened species or their habitats. In an email dated December 15, 2022, Scott Downes advised
that “...Ferruginous Hawk is now a State Endangered Species (it was under review at the time of the last SEPA
comment). This adds to the scope of required environmental review and further substantiates the requirement for
preparation of an Environmental Impact Statement (EIS).

All parties recognize that Kittitas County stripped the proposed expansion site of priority shrubsteppe habitat. The
record contains no permit or analysis authorizing this activity but it is clear that it was a component of landfill
operations and had direct and adverse impacts on habitat and species. SEPA Checklist 5d states as follows:

The landfill expansion area is within an existing, fenced, disturbed area of the site
that experiences regular operations activity. The proposed location is not
conducive to animals, and therefore further development of the area will have low
impacts on animals,

Kittitas County destroyed the environment without permit or environmental review. This is not a “green light” to
ignore the damage and impact in the current review process. There is no information to determine the nature, scope
and impact of the illegal activity had on priority habitat and species. This analysis is required with the analysis
including detailed mitigation measures, plans and options. WDFW offered the following conclusory observation:

Animals do use habitats in this area now, including shrubsteppe species listed
in 5a. So, approval of this project would have impacts on shrubsteppe wildlife
species, which is why if approved, WDFW requests that a habitat mitigation
plan be submitted for WDFW review and approval.

SEPA requires that this information be prepared in advance of decision making. The record contains no information
on this critical consideration.

Kittitas County May Not Ignore the Court’s Decision and Ignore Environmental Review Responsibilities.

Kittitas County issued a Determination of Nonsignificance (DNS) with respect to the original land use application.
On appeal, Judge Elisabeth Tutsch found that that environmental threshold determination was “clearly erroneous”
and that Kittitas County had insufficient information to evaluate and mitigate significant adverse environmental
impacts. There should be no question regarding the deficiencies identified by the court and the failures in the
environmental review process. A court’s decision means something and Kittitas County is bound by those
determinations in the scope of this remand proceeding.
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Despite the clarity of the court’s decision, Kittitas County announces in its Notice of Application the following with
respect to environmental review:

The County expects to issue a Determination of Non-Significance (DNS) for this
proposal and will use the optional DNS process under WAC 197-11-355, meaning
this may be the only opportunity for the public to comment on the environmental
impacts of the proposal.

Kittitas County has not updated or supplemented the record with adequate information related to expansion areas
specific geology, groundwater or well monitoring as required by the court. There is no substantive supplementation
of environmental impacts to priority habitat or species. Ignored is the requirement for an environmental impact
statement (EIS) when there are impacts to endangered or protected species.

Neither Kittitas County Community Development Services (CDS) nor the SEPA Responsible Official should be a
“rubber stamp” for another county department. Kittitas County Solid Waste should be treated in the same manner
as other project applicants. A Critical Area review and report is required for review, analysis and mitigation
purposes. This court has spoken with respect to past failures. There is no basis for perpetuating the same
deficiencies and inadequacies in the review process.

CONCLUSION

Kittitas County is obligated under the court order and decision to provide the required information, studies,
reports and mitigation plans. As a matter of law, the reissuance of a DNS violates the court order as well as
SEPA responsibilities. The significant environmental impacts have been identified and issuance of a
Determination of Significance (DS) is mandated on the current record.

Very truly yours,
MEYER,){FLUEGGE & TENNEY, P.S.

James C. Carrnor:_ly"

s
W

|

cc: Clients l\__ /,:'

Attachment A: Court’s Decision dated July 1, 2022
Attachment B: Judgment Granting Land Use Petition, Vacating Conditional Use Permit,
And Awarding Costs, Expenses and Statutory Attorney Fees
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SUPERIOR COURTY JUDG LS
Judge Kevin 8. Naught

Judge Phsabeth M. Tutsch
Judge Jeffery B. Swan

Judge Blaine G. Gibson

Judge David AL Plofson

Judge Ruth L Reukauf

Judge Gayle M- Iarthcock
Judge Richard {T. Bartheld

James C. Carmody

Superior Court of the State of Washington
For the County of Yakima

Yakima County Courthouse
128 North Sccond St
Yakima, Washmgton 98901

July 1, 2022

VIA 1mail

Meyer, Fluegge & Tenney, P.S.

Attorneys for Petitioners

P.O. Box 22680
Yakima, WA 98907

Neil A. Caulkins

Chief Civil Deputy Prosecuting Attorney

Kittitas County, Washington

Room 213, Kittitas County Courthouse

205 West Fifth Avenue
Ellensburg, WA 98926

RE: McCroskey v Kittitas County, Cause No. 21-2-2062-39

Dear Counsel:

SUPERIOR COURT
COMMISSIONIIRS

Shane M. Silverthorn
Susan C. Arb

Sonia Rodrguez True

Phone:(509) 574-2710
Iax:(509) 574-2701

I took this matter under advisement following the hearing on June 9, 2022. The issue before the

court is whether the environmental threshold determination was clearly erroneous by concluding that the

proposed limited purpose landfill expansion would not have a significant adverse environmental impact.

As explained below, I conclude it was and reverse the hearing officer’s decision.

Background

Kittitas County Solid Waste Department proposes a 16.6 acres expansion to the Limited Purpose

Landfill located in the Ryegrass area of Kittitas County, just south of the Wild Horse Renewable Energy
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Center near the Vantage Highway. The County owns the land. It is located in the Forest and Range zone,
with a Rural Working land use designation. Record, at 16.

The County has operated a landfill on the property for decades. Originally, it was a municipal solid
waste facility. Due to environmental impacts, the County and the Department of Ecology entered a
consent order that closed the municipal solid waste operation. In 1996, the County obtained a permit to
open a construction and land clearing landfill nearby on the same piece of land. Subsequently, the
regulations governing landfills were changed. In 2004 Kittitas County Solid Waste submutted an
application to reclassify its permit to continue to operate a Limited Purpose Landfill under the new
regulations. The 2004 application included an Environmental Checklist. The application was approved,
and Kittitas County Solid Waste obtained a permit to operate a Limited Purpose Landfill under the new
regulations in 2005.

Consistent with previous SEPA disclosure, the Limited Purpose Landfill now is nearing capacity.
Kittitas County Solid Waste applied for a land use permit to expand the landfill to meet the community’s
ongoing needs. The application included a SEPA environmental checklist. The Environmental Checklist
was composed of the original checklist prepared for the 2004 reclassification permit, and an addendum to
provide information relevant to the 2021 expansion application. Kittitas County Community Development
Services assumed the SEPA lead agency role, reviewed the application for the expansion landfill, and
made a threshold determination that the expansion would have no significant impact on the environment.
It issued its Determination of Non-Significance (DNS) in 2021. The Solid Waste Department applied for a
conditional use permit. A public hearing was held on the SEPA DNS and the conditional use permit
application. Following both hearings, a Hearings Examiner found in favor for the expansion. The

neighbors appeal.
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Standard of Review

Courts review a DNS decision under the “clearly erroneous” standard of review. This means the
court reviews the record to determine whether the lead agency: (1) complied with SEPA procedural
requirements, (2) had sufficient information available to evaluate the proposal’s environmental impact,
and (3) adequately considered SEPA’s environmental values. Wenatchee Sportsmen Ass 'n v. Chelan Cry.,
141 Wn.2d 169, 176, 4 P.3d 123, 126 (2000). The agency subject to SEPA bears the burden to show its
threshold determination was made with due regard to environmental factors and SEPA’s procedural
requirements. A decision is clearly erroneous when the court is left with the definite and firm conviction
that a mistake has been committed. In applying the “clearly erroneous” standard, the court is expected to
do more than merely determine whether there is substantial evidence to support an administrative or
governmental decision. The entire record is opened to judicial scrutiny and the court is required to
consider the public policy and environmental values of SEPA as well. Sisley v. San Juan Cty, 89 Wn.2d
78, 84,569 P.2d 712, 716 (1977).

Compliance with SEPA Procedural Requirements

The petitioners allege the permit application’s Environmental Checklist violated SEPA’s
procedural requirements because the 2004 Environmental checklist was not applicable for the 2021
expansion proposal, and the Addendum was not implemented using the legally correct procedure. The
record shows procedural errors occurred, but the errors were harmless.

SEPA encourages agencies to combine environmental documents in order to reduce duplication
and paperwork. Ellensburg Cement Prods., Inc. v. Kittitas Cty., 171 Wn. App. 691,708, 287 P.3d 718, 725
(2012). If a previous checklist is used, the lead agency must use a specific adoption form that identifies
the document and states why it is being adopted. WAC 197-11-630. The County concedes there is no

adoption form that complies with the regulation.
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[nstead, the County argues an adoption form was unnecessary because the Addendum incorporated
the 2004 Checklist by reference. The County is incorrect. “When an agency decides to use all or part of an
existing SEPA document to constitute its checklist..., the agency “adopts” all or part of the existing
document. In such cases, the checklist... would be composed of the adopted document and perhaps an
addenda . . . The only new environmental analysis conducted by the adopting agency would be in the
addendum.” Thornton Creek Legal Defense Fund v. City of Seattle, 113 Wn. App. 34, 50, 52 P.3d 522, 529
(2002).

This is exactly how the environmental checklist was created in this case. The application used the
2004 Checklist with a 2021 Addendum. According to the 2021 Addendum:

“Per Washington Administrative Code (WAC) 197-11-600(2), this project meets the

criteria that allows the use of the existing 2004 SEPA Checklist to evaluate the

proposed expansion of the Ryegrass Limited Purpose Landfill (LPL) Expansion

project...Per WAC 197-11-706, this addendum provides additional information to

the existing 2004 SEPA Checklist.”

Record, at 389. Procedurally, the lead agency should have either written a new Environmental Checklist
for the expansion project, or formally adopted the 2004 Environmental Checklist using the form
prescribed in the regulation.' Failure to formally adopt an environmental document is reviewed for
harmless error. The error is harmless if substantial evidence in the record suggests there was adequate
public notice of the proposal and sufficient opportunity to be heard on the environmental issues. Thornton
Creek, 113 Wn. App. at 56, 52 P.3d at 532. Here, the record shows notice was provided by e-mail to

relevant agencies, postal mailing to adjoining property owners, and by public posting. Comments were

14 [Blecause the Director was using the existing documents in place of preparing a new checklist or EIS, rather than as part
of a checklist... the Director should have adopted the documents rather than incorporated them by reference.” Thornton
Creek Legal Defense Fund v. City of Seattle, 113 Wn. App. 34, 52, 52 P.3d 522, 530 (2002).
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invited and received. The comments indicate the agencies’ and the public’s substantive understanding of
the proposal. Substantial evidence in the record shows the notice was adequate and there was sufficient
opportunity to be heard.

The regulations require a signature on the checklist. WAC 197-11-960 (C). The 2004 Checklist is
unsigned and no author is identified. The 2021 Addendum does indicate an author. The failure to include a
signature on the 2004 Checklist is also harmless error.

Information in the Record About the Proposal’s Lnvironmental Impact

The decision to issue a DNS must be based on information sufficient to evaluate the proposal's
environmental impact. WAC 197-11-335. See, e.g. Boehm v. City of Vancouver, 111 Wn. App. 711, 718,

47 P.3d 137, 142 (2002). If the proposal is to expand to a new area, the lead agency needs to consider the
environmental impact imposed on the expansion area. Lands Council v. Wash. State Parks Recreation
Comm'n, 176 Wn. App. 787, 309 P.3d 734 (2013). The record must be sufficient to demonstrate the
agency gave actual consideration to the proposal’s environmental impact. Lassila v Wenatchee, 89 Wn.2d
804, 814, 576 P.2d 54, 60 (1978). In an unreported opinion, the Court of Appeals described how an
agency gives actual consideration to potential environmental impact: An agency must take the requisite
“hard look” at the environmental concern, and the initial assessment must indicate that the agency has
taken a searching, realistic look at the potential hazards and, with reasoned thought and analysis, candidly
and methodically addressed those concerns. Conserv. Nw. v. Okanogan Cty., 194 Wn. App. 1034 (2016)
(Unreported opinions are non-binding authority, but may be cited under GR 14.1).

The Environmental Checklist must include the potential impact of the proposal on each element of
the environment. WAC 197-11-960. The required format is set forth by regulation. Every question must be
answered; it is impermissible to delete or skip questions. WAC 197-11-315 (6)(c). It is permissible to
answer questions on the checklist by reference to a locally adopted ordinance, development regulation, or

other legal authority. However, even if a question is adequately answered through other legal authority,
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the lead agency must still consider whether the action has an impact on the particular element of the
environment in question. WAC 197-11-315 (6).

As explained below, the 2004 Checklist and the 2021 Addendum do not contain sufficient
information to adequately address the expanded landfill’s environmental impact. Neither document
identifies any environmental information prepared for the proposal, although such information exists and
some was included in the application (Question A.8). While both documents addressed potential
groundwater impacts, neither document provides sufficient information to evaluate the potential landfill’s
impact on groundwater. (Question B.3). Record, at 80-86, 388, 391. Neither document addresses the
impact to animals. (Question B.5).

The missing environmental information related to Question A.8 falls into three categories: (1)
Specific history of the known environmental hazards caused by the closed landfill on the same site; (2)
Groundwater testing data to evaluate long term impact; (3) Geologic information relevant to likelihood of
groundwater contamination.

The 2021 Addendum disclosed that the MSW Ryegrass Landfill was subject to a Department of
Ecology cleanup order, Site #4061, and concluded all remedial actions were completed in 2012. Record,
at 391. But there was no information provided about what damage had occurred to the environment and
what remediation activities were undertaken. The record does not include any information about the prior
environmental impact except the statement that one had occurred. The Lead Agency had had no evidence
available to evaluate any long-term effects from the expansion in connection with the history of the use at
the site.

Environmental review must consider environmental impacts, including long-term impacts that
extend beyond the life of the project. WAC 197-11-060(4). The Lead Agency need not consider
speculative impacts. Here, there is no record the lead agency considered the already available information

about likely impacts on groundwater. Because the project proposal is to expand an existing landfill, there
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is groundwater monitoring data available for the area. WAC 173-350-500. Reports from HWA
GeoScience, Inc. show hydrogeologic information about groundwater flow and the water testing plan
prepared for the 2005 LPL permit. Record, at 236. The Ryegrass Limited Purpose Landfill Permit
Application asserts the existing LPL did not lead to groundwater contamination, and testing did not
exceed normal limits except for elevated nitrate levels. Record, at 39. However, the record does not
contain any data from tests conducted after the LPL permit was approved in 2005. Kittitas Solid Waste
would have been required to report if testing showed increased levels of harmful substances. WAC 173-
350-500 (5). There is no record the Lead Agency had data to evaluate whether any of the testing showed
changes from the baseline measurements. Even though test results remained within normal limits, trends
and changes may have been relevant for determining whether there would be a potential long-term impact
to groundwater caused by expanding the landfill. The 2004 HWA report also revealed elevated nitrate
levels and recommended ongoing testing. There is no information whether the Lead Agency had data or
conducted any evaluation about potential nitrate contamination. After the DNS was issued, the
Department of Solid Waste’s expert testified at the public hearing that nitrates could not be attributed to
the landfill. The record does not show what evidence the expert used to reach this conclusion.

The lead agency is responsible for evaluating the overall environmental impact, even while it take
into account other applicable legal requirements and other regulations’ mitigation measures. WAC 197-
11-158 (1), Davidson Serles & Assocs. v. Cent. Puget Sound Growth Mgmt. Hearings Bd., 159 Wn. App.
148, 160, 244 P.3d 1003, 1008 (2010) (holding that “SEPA overlays and supplements all other state
laws™). Here, the Department of Ecology is responsible for approving a groundwater testing plan and
evaluating testing results. WAC 173-350-500. It is appropriate for the lead agency to defer groundwater
testing and monitoring to Ecology. But the lead agency iss still responsible for evaluating the
environmental impact. Testing data would have been useful information for evaluating the proposed

expansion’s impact on the environment.
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Finally, the 2004 hydrogeologic reports may not adequately evaluate the 2021 proposed
expansion’s impact on groundwater. The permit application explains that groundwater monitoring for the
expansion area will take place at Monitoring Wells B-3 and B-7. Record, at 240. The current LPL primary
monitoring takes place solely at Monitoring Well B-7. Record, at 39. Looking at the provided map,
Monitoring Well B-3’s position suggests the hydrogeology could be different for the expansion site than
for the site of the current LPL.

By analogy, an EIS is adequate if it discusses topography, site geology, hydrogeology,
hydrogeologic properties and groundwater resource potential for each site. If the EIS covers the necessary
information to make an informed decision, the evaluation of groundwater impact in the EIS is adequate
even if it is not as detailed or thorough as it could have been. Solid Waste Alt. Proponents v. Okanogan
Cty, 66 Wn. App. 439, 447, 832 P.2d 503, 507-08 (1992). In applying this principle to a DNS decision,
the court reviews the record to determine whether the lead agency had basic groundwater and geological
information relevant to this proposal. If the record contains sufficient information to make an informed
decision on the environmental impact, the DNS decision may be appropriate even if the information and
analysis are not as detailed or thorough as they could have been. While the HWA report generated for the
2004 Ecology permit application thoroughly scrutinized the geology, hydrogeology, hydrogeologic
properties and groundwater resource potential, the report was limited to the area of the existing landfill.
The report itself warns that its data and conclusions should not be applied to a different location.
“Experience has shown that subsurface soil and ground water conditions can vary significantly over small
distances.” Record, at 130. While the location for the monitoring well will be adequately addressed in the
permitting process with Ecology, the lead agency may not have had sufficient geological information to
evaluate whether groundwater impacts overall could be different at the expansion site than at the existing

site.
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Question 5.B was inadequately addressed because neither the 2004 Checklist or 2021 Addendum
provided accurate information about how the proposal would affect animals, birds and threatened and
endangered species as required by WAC 197-11-960. Neither document lists any birds or mammals
known to be on or near the site. Record, at 86, 391. The Department of Fish and Wildlife identified the
presence of elk near the site, and that the site was located within their winter range. Record, at 494. Fish
and Wildlife also noted the site is within the range of Golden Eagle, Sagebrush Sparrow, Sage Thrasher,
Burrowing Owl, and other birds. Instead of addressing whether the expansion would have an impact on
birds, elk and the winter migration range, the Environmental Checklist concluded they were not present.
Without identifying the birds and mammals known to be on or near the site, the Lead Agency lacked
sufficient information to evaluate the proposal’s impact on birds and animals.

An EIS is automatically required if the project would have significant adverse effects on
endangered or threatened species or their habitats. WAC 197-11-330 (3)(e)(ii). The 2021 Addendum
concluded that sage-grouse are not found in the area. Record, at 391. This conclusion is not supported by
the record. The Department of Fish and Wildlife representative, Mr. Downes, conducted a site visit and
determined the land had already been cleared, but the background habitat was shrubsteppe/sage brush.
Transcript, at 66. Mr. Downes clarified the land was still habitat for endangered sage-grouse, but no sage-
grouse could live on the proposed expansion area (because the land had already been cleared). Record, at
494, Mr. Downes wanted the record to reflect the potential for priority species, including the endangered
sage grouse, to be found in the area. /d. The Environmental Checklist did not accurately describe what
birds and animals could be found on or near the site. The Lead Agency did not have sufficient information
to evaluate whether the proposed expansion would have more than a moderate impact on animals or on

threatened or endangered species.
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Consideration of the Environmental Values Expressed in SEPA

When a court applies the clearly erroneous standard of review to a SEPA threshold decision, the
court is required to consider the public policy and environmental values of SEPA. Sisley, 89 Wn.2d at 84,
569 P.2d at 716. Environmental amenities and values must be given appropriate consideration in decision-
making, along with economic and technical considerations. Anderson v Pierce Cty., 86 Wn. App. 290, 936
P2d 432 (1997). When applying this standard, courts are required to do more than merely determine
whether substantial evidence supports the decision; courls must also consider the public policy and
environmental values of SEPA. Boehm v. City of Vancouver, 111 Wn. App. 711, 718, 47 P.3d 137, 141
(2002). However, even at this stage, the court must accord substantial weight to an agency’s DNS
decision. /d.

SEPA does not require a specific result. SEPA is intended to provide information early in a
project’s decision-making process so the relevant agencies and the public can make informed choices that
take into account the environment. In making those choices, the decision makers must keep in mind that
each generation acts as a trustee of the environment for succeeding generations and each person has a
fundamental and inalienable right to a healthful environment. RCW 43.21C.020. The lead agency did not
honor SEPA’s value on having sufficient information to make an informed analysis of the landfill
expansion’s potential impact on the environment.

Definite and Firm Conviction a Mistake was Made

The legal issues do not require this court to determine whether the Ryegrass landfill should be
expanded. No one prefers to live near a landfill, but community displeasure cannot be the basis for site
selection. Solid Waste Alt. Proponents, 66 Wn. App. at 446, 832 P.2d at 507 (1992) (Citing Maranatha
Mining, Inc. v. Pierce Cty., 59 Wn. App. 795, 804, 801 P.2d 985 (1990). The question is whether the Lead
Agency adequately evaluated whether the expanded landfill would have more than a reasonable

probability of having more than a moderate effect on the quality of the environment. Norway Hill Pres. &
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Prot. Ass’'nv. King Cty. Council, 87 Wn.2d 267, 278 552 P.2d. 674, 680 (1976); Sisley, 8 Wn.2d at 85,
569 P2d at717

The court is left with the definite and firm conviction that a mistake was made. The lead agency
did not have enough relevant and current information to conclude the environmental impact would be less
than moderate. The hearing officer’s decision is not supported by substantial evidence in light of the
whole record, and the hearing officer erroneously applied the law to the facts. Accordingly, the hearing
officer’s conclusion is reversed. As the prevailing party, the petitioners are requested to prepare final

orders consistent with this opinion.

Sincerely,

y
A

Elisabeth Tutsch
Judge
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KITTITAS COUNTY, a political subdivision
of the State Washington, KITTITAS
COUNTY SOLID WASTE PROGRAMS, a
department within Kittitas County. and ‘
KITTITAS CO (SOLID WASTE), ‘
Respondents. |

SUMMARY OF JUDGMENT

1. Judgment Creditors: Christine A. McCroskey
Jeffery McCroskey
Jarrod M. Chase
Sandra J. Ryan
Nels P. Sorenson
Charlene A. Sorenson
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Kittitas County Solid Waste Programs
Kittitas Co (Solid Waste)
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3. Costs:
Filing Fee $ 240.00
Service Fee $ 94.00
Appeal Fee $1500.00
Cost of Administrative Record $ 163.90
Cost of Court Transcripts $ 437.25
Attorney’s Fees & Costs $ 200.00
TOTAL JUDGMENT $2,635.15
THIS MATTER came belore this Court on Christine A, McCroskey, Jeffery McCroskey.

Jarrod M, Chase. Sandra J. Ryan, Nels P. Sorenson, Charlene A. Sorenson. (collectively
“Petitioners”) Land Use Petition [iled on November 16, 2021. Petitioners® sought review of (a)
Hearing Fxaminer Findings of Fact, Conclusions of Law and Decision, dated October 21, 2021
(“SEPA Decision™) affirming Kittitas County’s Determination of Nonsignificance dated June 24.
2021. and dismissing SEPA appeal filed by Christine McCroskey; and (b) Hearing Examiner
Findings of Fact, Conclusion of Law, Conditions of Approval and Decision, dated October 21,
2021 ("Conditional Use Decision”). The court having reviewed and considered the pleadings.
briefing. administrative record and hearing transcripts, as well as the oral arguments of the
parties. and being fully advised and informed:

NOW, THEREFORE,

IT IS HEREBY ORDERED. ADJUDGED AND DECREED AS FOLLOWS:

1. Petitioners have carried their burden of establishing that the SEPA threshold decision
includes erroneous interpretations of law, is not supported by substantial evidence, and i3
a clearly erroneous application of law under RCW 36.70C.130(1)(b), (c), and (d). This
order adopts the courts Memorandum Decision issued on July 1, 2022, a copy of which is
attached hereto as Artachment A. Accordingly, the Land Use Petition is granted and the

Hearing Examiner’s decisions are REVERSED under RCW 36.70C.140;

N

A threshold determination is required for any proposal that is not a planned action or
categorically exempt. WAC 197-11-310. As such. one is required in the immediate case.

JUDGMENT GRANTING LAND USE PETITION,
VACATING CONDITIONAL USE PERMIT,
AWARDING COSTS, EXPENSES AND
STATUTORY ATTORNEY FEES -2
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The court finds that Kittitas County’s Determination of Nonsignificance (DNS) in this
i . . new envivomental checklis

matter is clearly erroncous and void. “

The court remands the matter back to Kittitas County forrz‘ur[hcr environmental review

and processing consistent with the Court’s Memorandum Decision and applicable local

and state laws.

Based on the court’s determination that the DNS was void, the court further holds that the

Hearing Cxaminer’s decision approving and granting conditional use permit for the LPL

landfill expansion is also void.

Petitioners are the prevailing party in this proceeding and based on the filed Cost Bill

(Attachment B) are awarded the following costs. expenses and statutory attorney’s fees:

a) Petitioners are awarded costs for filing fees of $240.00 and process of service [ee
of $94.00 pursuant to RCW 4.84.030 and RCW 4.84.010(1) and (2)(b);

b) Petitioners are awarded costs for process of appeal in the amount of $1,500.00
pursuant to RCW 4,84 370, RCW 4.84.010(1) and (2)(b). and RCW 4.84.030;

¢) Petitioners arc awarded costs in preparing the administrative record in the sum of
$163.90 in accordance with RCW 36.70C.110(4);

d) Petitioners are awarded costs in preparing verbatim transcripts of administrative
hearings in the amount of $437.25 in accordance with RCW 36.70C.110(4);

¢) Petitioners are awarded statutory attorneys fees in the sum of $200.00 pursuant to

RCW 4.84.080(1),

JUDGMENT GRANTING LAND USE PETITION,
VACATING CONDITIONAL USE PERMIT,
AWARDING COSTS, EXPENSLES AND
STATUTORY ATTORNEY FEES -3
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f) In total. Petitioners, as the prevailing party, are awarded a total judgment of
$2,635.15 pursuant to RCW 4.84.010 and RCW 4.84.030 for costs and fees

expended in their appeal of the SEPA threshold decision.
DONE IN OPEN COURT THIS & day of hdy, 2022.

P lhalote Todele

ElnsabethM Tutsch, Judge

Sraned  (n (,h(awae/r” Lo 22
{ Follouoing  arguit et o7 ol

& Yo
Appeares ab die Pposentation Yeenin

MEYER, FLUEGGE & TENNEY, P.S.
Attorneys for Petitioners

e
B)" . < : A

lamuC Cur mn(l\ WSBA #5205

KITTITAS COUNTY PROSECUTOR'S OFFICE
Attorneys for Respondent Kittitas County

By: N@ll Cauu:! nes appear\el for K. y'v(-ﬂﬂ COV(ﬂL?

Neil Caulkins. WSBA #31759
Chief Civil Deputy Prosecuting Attorney

Attachment A: Memorandum Decision
Attachment B: Cost Bill
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Superior Court of the State of Washington
For the County of Yakuna

Yaluma County Courthouse

SUPERIOR COURT JUDGES 128 North Second 5t SUPLRIOR COURT
JUdgC Kevin S Naught Yakima, Washmgton 9890 (\()!‘\I:\[ISSI()N RS

Judge Flsabeth M Tuseh Skane M. Sdverthorn

Judge feffery B Swan Susan €. Arb

Judge Blaine & Gibson Sonia Rodnguez True
fudae David AL Blofson July 7, 2022

Judge Ruth [2 Reukant Phone:(509) 574-2710
Judye Gayie Mo Harcheock Fax:{509; 574-2701

[udge [uchasd TT Bartheld

VTA Tmald
James C. Carmody
Meyer, Fluegge & Tenney, P.S.
Attorneys for Petitioners

P.O. Box 22680
Yakima, WA 98607

Neil A. Caulkins
Chief Civil Deputy Prosecuting Attorney
Kittitas County, Washington
Room 213, Kittitas County Courthouse
205 West Fifth Avenue
Ellensburg, WA 98926
RE: McCroskey v Kittitas County, Cause No. 21-2-2062-39
Dear Counsel:

I took this matter under advisement following the hearing on June 9, 2022. The issue before the
court is whether the environmental threshold determination was clearly erroneous by concluding that the
proposed limited purpose landfill expansion would not have a significant adverse environmental impact.
As explained below, I conclude it was and reverse the hearing officer’s decision.

Background

Kittitas County Solid Waste Department proposes a 16.6 acres expansion to the Limited Purpose

Landfill located in the Ryegrass area of Kittitas County, just south of the Wild Horse Renewable Energy
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Center near the Vantage Highway. The County owns the land. It is located in the Forest and Range zone,
with a Rural Working land use designation. Record, at 16.

The County has operated a landfill on the property for decades. Originally, it was a municipal solid
waste facility. Due to environmental impacts, the County and the Department of Ecology entered a
consent order that closed the municipal solid waste operation. In 1996, the County obtained a permit to
open a construction and land clearing landfill nearby on the same piece of land. Subsequently, the
regulations governing landfills were changed. In 2004 Kittitas County Solid Waste submitted an
application to reclassify its permit to continue to operate a Limited Purpose Landfill under the new
regulations. The 2004 application included an Environmental Checklist. The application was approved,
and Kittitas County Solid Waste obtained a permit to operate a Limited Purpose Landfill under the new
regulations in 2003,

Consistent with previous SEPA disclosure, the Limited Purpose Landfill now is nearing capacity.
Kittitas County Solid Waste applied for a land use permit to expand the landfill to meet the community’s
ongoing needs. The application included a SEPA environmental checklist. The Environmental Checklist
was composed of the original checklist prepared for the 2004 reclassification permit, and an addendum to
provide information relevant to the 2021 expansion application. Kittitas County Community Development
Services assumed the SEPA lead agency role. reviewed the application for the expansion landfill, and
made a threshold determination that the expansion would have no significant impact on the environment.
It issued its Determination of Non-Significance (DNS) in 2021. The Solid Waste Department applied for a
conditional use permit. A public hearing was held on the SEPA DNS and the conditional use permit
application. Following both hearings, a Hearings Examiner found in favor for the expansion. The

neighbors appeal.
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Standard of Review

Courts review a DNS decision under the “clearly erroneous™ standard of review. This means the
court reviews the record to determine whether the lead agency: (1) complied with SEPA procedural
requirements, (2) had sufficient information available to evaluate the proposal’s environmental impact,
and (3) adequately considered SEPA’s environmental values. Wenatchee Sportsmen Ass nv. Chelan Cty.,
141 Wn.2d 169, 176, 4 P.3d 123, 126 (2000). The agency subject to SEPA bears the burden to show its
threshold determination was made with due regard to environmental factors and SEPA’s procedural
requirements. A decision is clearly erroneous when the court is left with the definite and firm conviction
that a mistake has been committed. In applying the “clearly erroneous™ standard. the court is expected to
do more than merely determine whether there is substantial evidence to support an administrative or
governmental decision. The entire record is opened to judicial scrutiny and the court is required to
consider the public policy and environmental values of SEPA as well. Sisley v. San Juan Cty. 8% Wn.2d
78, 84,569 P.2d 712, 716 (1977).

Compliance with SEPA Procedural Requirements

The petitioners allege the permit application’s Environmental Checklist violated SEPA’s
procedural requirements because the 2004 Environmental checklist was not applicable for the 2021
expansion proposal, and the Addendum was not implemented using the legally correct procedure. The
record shows procedural errors occurred, but the errors were harmless.

SEPA encourages agencies to combine environmental documents in order to reduce duplication
and paperwork. Ellensburg Cement Prods., Inc. v. Kiititas Cty., 171 Wn. App. 691,708, 287 P.3d 718, 725
(2012). If a previous checklist is used, the lead agency must use a specific adoption form that identifies
the document and states why it is being adopted. WAC 197-11-630. The County concedes there 1S no

adoption form that complies with the regulation.
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Instead, the County argues an adoption form was unnecessary because the Addendum incorporated
the 2004 Checklist by reference. The County is incorrect. “When an agency decides to use all or part of an
existing SEPA document to constitute its checklist. .., the agency “adopts” all or part of the existing
document. In such cases, the checklist... would be composed of the adopted document and perhaps an
addenda . .. The only new environmental analysis conducted by the adopting agency would be in the
addendum.” Thornton Creek Legul Defense Fund v. City of Seattle, 113 Wn. App. 34, 50, 52 P.3d 522, 529
(2002).

This is exactly how the environmental checklist was created in this case. The application used the
2004 Checklist with a 2021 Addendum. According to the 2021 Addendum:

“Per Washington Administrative Code (WAC) 197-11-600(2), this project meets the

criteria that allows the use of the existing 2004 SEPA Checklist to evaluate the

proposed expansion of the Ryegrass Limited Purpose Landfill (LPL) Expansion

project...Per WAC 197-11-706, this addendum provides additional information to

the existing 2004 SEPA Checklist.”

Record, at 389. Procedurally, the lead agency should have either written a new Environmental Checklist
for the expansion project, or formally adopted the 2004 Environmental Checklist using the form
prescribed in the regulation.! Failure to formally adopt an environmental document is reviewed for
harmless error. The error is harmless if substantial evidence in the record suggests there was adequate
public notice of the proposal and sufficient opportunity to be heard on the environmental issues. Thornton
Creek, 113 Wn. App. at 36, 52 P.3d at 532. Here. the record shows notice was provided by e-mail to

relevant agencies, postal mailing to adjoining property owners, and by public posting. Comments were

t“ .[BJecause the Director was using the existing documents in place of preparing a new checklist or E15, rather than as part
of a checklist... the Director should have adopted the documents rather than incorporated them by reference.” Thornton
Creek Legal Defense Fund v. City of Seattle, 113 Wn. App. 34, 52, 52 P.3d 522, 530 {2002).
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invited and received. The comments indicate the agencies’ and the public’s substantive understanding of
the proposal. Substantial evidence in the record shows the notice was adequate and there was sufficient
opportunity to be heard.

The regulations require a signature on the checklist. WAC 197-11-960 (C). The 2004 Checklist is
unsigned and no author is identified. The 2021 Addendum does indicate an author. The failure to include a
signature on the 2004 Checklist is also harmless error.

[nformation in the Record About the Proposal’s Environmental Impact

The decision to issue a DNS must be based on information sufficient to evaluate the proposal's
environmental impact. WAC 197-11-335. See, e.g Boehm v. City of Vancouver, 111 Wn. App. 711, 718,

47 P.3d 137, 142 (2002). If the proposal is to expand to a new area, the lead agency needs to consider the
environmental impact imposed on the expansion area. Lands Council v. Wash. State Parks Recreation
Comm 'n, 176 Wn. App. 787, 309 P.3d 734 (2013). The record must be sufficient to demonstrate the
agency gave actual consideration to the proposal’s environmental impact. Lassila v Wenatchee, 89 Wn.2d
804, 814, 576 P.2d 54, 60 (1978). In an unreported opinion, the Court of Appeals described how an
agency gives actual consideration to potential environmental impact: An agency must take the requisite
“hard look™ at the environmental concern, and the initial assessment must indicate that the agency has
taken a searching, realistic look at the potential hazards and, with reasoned thought and analysis, candidly
and methodically addressed those concerns. Conserv, Nw. v. Okanogan Cty., 194 Wn. App. 1034 (2016)
(Unreported opinions are non-binding authority, but may be cited under GR 14.1).

The Environmental Checklist must include the potential impact of the proposal on each element of
the environment. WAC 197-11-960. The required format is set forth by regulation. Every question must be
answered; it is impermissible to delete or skip questions. WAC 197-11-315 (6)(c). It is permissible to
answer questions on the checklist by reference to a locally adopted ordinance, development regulation, or

other legal authority. However, even if a question is adequately answered through other legal authority.
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the lead agency must still consider whether the action has an impact on the particular element of the
environment in question. WAC 197-11-315 (6).

As explained below, the 2004 Checklist and the 2021 Addendum do not contain sufficient
information to adequately address the expanded landfill’s environmental impact. Neither document
identifies any environmental information prepared for the proposal, although such information exists and
some was included in the application (Question A.8). While both documents addressed potential
groundwater impacts, neither document provides sufficient information to evaluate the potential landfill’s
impact on groundwater. (Question B.3). Record, at 80-86, 388, 391. Neither document addresses the
impact to animals. (Question B.5).

The missing environmental information related to Question A.8 falls into three categories: (1)
Specific history of the known environmental hazards caused by the closed landfill on the same site; (2)
groundwater contamination.

The 2021 Addendum disclosed that the MSW Ryegrass Landfill was subject to a Department of
Ecology cleanup order, Site #4061, and concluded all remedial actions were completed in 2012. Record,
at 391, But there was no information provided about what damage had occurred to the environment and
what remediation activities were undertaken. The record does not include any information about the prior
environmental impact except the statement that one had occurred. The Lead Agency had had no evidence
available to evaluate any long-term effects from the expansion in connection with the history of the use at
the site.

Environmental review must consider environmental impacts, including long-term impacts that
extend beyond the life of the project. WAC 197-11-060(4). The Lead Agency need not consider
speculative impacts. Here, there is no record the lead agency considered the already available information

about likely impacts on groundwater. Because the project proposal is to expand an existing landfill, there
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is groundwater monitoring data available for the area. WAC 173-350-500. Reports from HWA
GeoScience, Inc. show hydrogeologic information about groundwater flow and the water testing plan
prepared for the 2005 LPL permit. Record, at 236. The Ryegrass Limited Purpose Landfill Permit
Application asserts the existing LPL did not lead to groundwater contamination, and testing did not
exceed normal limits except for elevated nitrate levels. Record, at 39. However, the record does not
contain any data from tests conducted after the LPL permit was approved in 2005. Kittitas Solid Waste
would have been required to report if testing showed increased levels of harmful substances. WAC 173-
350-500 (5). There is no record the Lead Agency had dara to evaluate whether any of the testing showed
changes from the baseline measurements. Even though test results remained within normal limits, trends
and changes may have been relevant for determining whether there would be a potential long-term impact
to groundwater caused by expanding the landfill. The 2004 HWA report also revealed elevated nitrate
levels and recommended ongoing testing. There is no information whether the Lead Agency had data or
conducted any evaluation about potential nitrate contamination. After the DNS was issued, the
Department of Solid Waste’s expert testified at the public hearing that nitrates could not be attributed to
the landfill. The record does not show what evidence the expert used to reach this conclusion.

The lead agency is responsible for evaluating the overall environmental impact, even while it take
into account other applicable legal requirements and other regulations’ mitigation measures. WAC 197-
11-138 (1), Davidson Serles & Assocs. v. Cent. Puget Sound Growth Mgmi. Hearings Bd., 159 Wn. App.
148, 160. 244 P.3d 1003, 1008 (2010) (holding that “SEPA overlays and supplements all other state
laws™). Here, the Department of Ecology is responsible for approving a groundwater testing plan and
evaluating testing results. WAC 173-350-300. It is appropriate for the lead agency to defer groundwater
testing and monitoring to Ecology. But the lead agency iss still responsible for evaluating the
environmental impact. Testing data would have been useful information for evaluating the proposed

expansion’s impact on the environment.
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Finally, the 2004 hydrogeologic reports may not adequately evaluate the 2021 proposed
expansion’s impact on groundwater. The permit application explains that groundwater monitoring for the
expansion area will take place at Monitoring Wells B-3 and B-7. Record, at 240. The current LPL primary
monitoring takes place solely at Monitoring Well B-7. Record, at 39. Looking at the provided map,
Monitoring Well B-3's position suggests the hydrogeology could be different for the expansion site than
for the site of the current LPL.

By analogy, an EIS is adequate if it discusses topography, site geology. hydrogeology,
hydrogeologic properties and groundwater resource potential for each site. If the EIS covers the necessary
information to make an informed decision, the evaluation of groundwater impact in the EIS is adequate
even if it is not as detailed or thorough as it could have been. Solid Waste Alt. Proponents v. Okanogan
Cty., 66 Wn. App. 439, 447, 832 P.2d 503, 507-08 (1992). In applying this principle to a DNS decision,
the court reviews the record to determine whether the lead agency had basic groundwater and geological
information relevant to this proposal. If the record conrtains sufficient information to make an informed
decision on the environmental impact, the DNS decision may be appropriate even if the information and
analysis are not as detailed or thorough as they could have been. While the HWA report generated for the
2004 Ecology permit application thoroughly scrutinized the geology, hydrogeology, hydrogeologic
properties and groundwater resource potential, the report was limited to the area of the existing landfill.
The report itself warns that its data and conclusions should not be applied to a different location.
“Experience has shown that subsurface soil and ground water conditions can vary significantly over small
distances.” Record, at 130. While the location for the monitoring well will be adequately addressed in the
permitting process with Ecology, the lead agency may not have had sufficient geological information to
evaluate whether groundwater impacts overall could be different at the expansion site than at the existing

site.
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Question 5.B was inadequately addressed because neither the 2004 Checklist or 2021 Addendum
provided accurate information about how the proposal would affect animals, birds and threatened and
endangered species as required by WAC 197-11-960. Neither document lists any birds or mammals
known to be on or near the site. Record. at 86, 391. The Department of Fish and Wildlife identified the
presence of elk near the site, and that the site was located within their winter range. Record, at 494. Fish
and Wildlife also noted the site is within the range of Golden Eagle, Sagebrush Sparrow, Sage Thrasher,
Burrowing Owl, and other birds. Instead of addressing whether the expansion would have an impact on
birds, etk and the winter migration range, the Environmental Checklist concluded they were not present.
Without identifying the birds and mammals known to be on or near the site, the Lead Agency lacked
sufficient information to evaluate the proposal’s impact on birds and animals.

An EIS is automatically required if the project would have significant adverse effects on
endangered or threatened species or their habitats, WAC 197-11-330 (3)(e)(ii). The 2021 Addendum
concluded that sage-grouse are not found in the area. Record, at 391. This conclusion is not supported by
the record. The Department of Fish and Wildlife representative, Mr. Downes, conducted a site visit and
determined the land had already been cleared, but the background habitat was shrubsteppe/sage brush.
Transcript, at 66. Mr. Downes clarified the land was still habitat for endangered sage-grouse, but no sage-
grouse could live on the proposed expansion area (because the land had already been cleared). Record, at
494, Mr. Downes wanted the record to reflect the potential for priority species, including the endangered
sage grouse, to be found in the area. /d The Environmental Checklist did not accurately describe what
birds and animals could be found on or near the site. The Lead Agency did not have sufficient information
to evaluate whether the proposed expansion would have more than a moderate impact on animals or on

threatened or endangered species.
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Consideration of the Environmental Values Expressed in SEPA

When a court applies the clearly erroneous standard of review to a SEPA threshold decision. the
court is required to consider the public policy and environmental values of SEPA. Sisley, 89 Wn.2d at 84,
569 P.2d at 716. Environmental amenities and values must be given appropriate consideration in decision-
making, along with economic and technical considerations. Anderson v Pierce Cty.. 86 Wn. App. 290, 936
P2d 432 (1997). When applying this standard, courts are required to do more than merely determine
whether substantial evidence supports the decision; courts must also consider the public policy and
environmental values of SEPA. Boehm v. City of Vancouver, 111 Wn. App. 711, 718, 47 P.3d 137, 141
(2002). However, even at this stage, the court must accord substantial weight to an agency’s DNS
decision. /d.

SEPA does not require a specific result. SEPA is intended to provide information early ina
project’s decision-making process so the relevant agencies and the public can make informed choices that
take into account the environment. In making those choices, the decision makers must keep in mind that
each generation acts as a trustee of the environment for succeeding generations and each person has a
fundamental and inalienable right to a healthful environment. RCW 43.21C.020. The lead agency did not
honor SEPA’s value on having sufficient information to make an informed analysis of the landfill
expansion’s potential impact on the environment.

Definite and Firm Conviction a Mistake was Made

The legal issues do not require this court to determine whether the Ryegrass landfill should be
expanded. No one prefers to live near a landfill, but community displeasure cannot be the basis for site
selection. Solid Waste Alt. Proponents, 66 Wn, App. at 446, 832 P.2d at 507 (1992) (Citing Maranatha
Mining, Inc. v. Pierce Cty.,, 59 Wn. App. 795, 804, 801 P.2d 985 (1990). The question is whether the Lead
Agency adequately evaluated whether the expanded landfill would have more than a reasonable

probability of having more than a moderate effect on the quality of the environment. Norway Hill Pres. &
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Prot. 4ss'nv. King Cty. Council, 87 Wn.2d 267, 278 552 P.2d. 674, 680 (1976); Sisley, 89 Wn.2d at 85,
569 P2d at 717

The court is left with the definite and firm conviction that a mistake was made. The lead agency
did not have enough relevant and current information to conclude the environmental impact would be less
than moderate. The hearing officer’s decision is not supported by substantial evidence in light of the
whole record, and the hearing officer erroneously applied the law to the facts. Accordingly, the hearing
officer’s conclusion is reversed. As the prevailing party, the petitioners are requested to prepare final

orders consistent with this opinion.

Sincerely.

__.S’ "

I.. I.' ./', _,":_-

)

Elisabeth Tutsch
Judge
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g IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

' IN AND FOR YARIMA COUNTY

Y
0 | CHRISTINE A McCROSKEY. JEFTERY

McCROSKEY, JARROD M. CHASE, | No. 21-2-02062-39

tl SANDRA J RYAN, NELS P SORENSON, l
12 CHARLENE AL SORENSON.

- COST BILI
[3 Petitioners, |
14

v,

5 |
6 ||| KITTTTAS COUNTY & politicat subdivision | |

' of the State Washingron. KITTITAS
17 COUNTY SOLID WASTE PROGRAMS. a
L department within Kittitas County, and

' KITTITAS CO (SOTID WASTE).
9 ‘
20 Respondents
21 - : o N - _
22 Petitioners Christine A. McCroskey, Jeffery McCroskey. Jarrod M, Chase. Sandra J

23 Ryan. Nels P. Sorenson, and Charlene A Sorenson. submit the following cost bill pursuant to

24 RCW 4 84010

23 QIR (B8 ceccwsnsrmsaines nomisse st s $240.00
26 Appral Flee cuncouimion st gyt £1.500.00
27 Sevitce Feo, s $94.00
28 Administrative Record ... $163.90
29 [ranscript Fees for Hearings ..oy 5437 23
30)

I(f'osl Rill - |



Attomey Fees (Statutory) - _ ; $200.00
Total: $2,633.15

STATE OF WASHINGTON )
I 58
County of Yakima |

Che undersigned, bewng tirst duly sworn, o oath, deposes and says
That he 15 the altormey for the Petitioners in the above-entitled cause. and the
above and foregoing statement of costs and disbursements, exclusive of statutory attorney fees, is

true and correct. and said amounts have been actuatly dishursed in said action,

James C, Cacmody. WSBA #5205

SIGNED AND SWORN TO (or aflirmed) betore me this 21st day of July. 2022
by James C. Carmody,

Printed Name: Deborah A. Girard
Notary Public in and for the State of Washington
Residing at Yakima. WA

CostBifl -2




CERTIFICATE OF SERVICE

I hereby declare under penalty of perjury under the laws ol the State of

Washmuton that on the date staied below | served a copy of this document in the manner

indicated:

Cost Bl -3

Room 213. Kittitas County Courthouse {
205 West Fifth PSS Next Day A
Ellensburg, WA 938924

Neil A. Caulkins " First Class U S. Mail
Chief Civil Deputy Prosecuting Attormey = E-Mail
Kittitas County. Washinglon neil caulkinsi@eo kittitas, wa.us

fand Delivery

o~ First Class U S, Mail
E-Nail
Hand Defivery
“UPS Next Day A

First Class LES. Madl
£ -Mail
Hand Delivery
_ UPS Next Day Airr

DATED at Yakima. Washington, this day of July, 2022,

Deborah Girard, Legal Assistant
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